STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

DECISION 1643

In the Matter of
Applications 29061, 29062, 29063, 29066, 30267, 30268, 30269, and 30270, and
Petitions to Change These Applications, of
DELTA WETLANDS PROPERTIES

SOURCES:  False River, San Joaquin River, Old River, Middle River, Santa Fe Dredge Cut, and Connection Slough

COUNTIES: Contra Costa and San Joaquin

DECISION APPROVING CERTAIN APPLICATIONS AND PETITIONS
AND CANCELLING WITHDRAWN APPLICATIONS

BY THE BOARD:

1.0 INTRODUCTION

This decision of the State Water Resources Control Board (SWRCB) conditionally approves the water
right applications and petitions needed to appropriate water by direct diversion and storage to reservoirs
on Webb Tract and on Bacon Island in the San Francisco Bay/Sacramento-San Joaquin Delta Estuary

(Delta or Bay-Delta Estuary).

Delta Wetlands Properties (DW) filed its first water right applications for the Delta Wetlands Project on
July 9, 1987. Since that time, DW has filed additional applications and has filed petitions for change of
all of its applications. Protests have been filed against the applications and petitions, and some of the
protests have not been resolved. The SWRCB has conducted the hearing on the DW applications in two
parts. The SWRCB conducted the first part of the hearing, noticed on March 11, 1997, on July 8, 9, 14,
15, 22, 23, 24, 29, 30, and 31, and on August 19 and 20, 1997. In a letter dated November 25, 1998, the
Executive Director of the SWRCB advised DW of the concerns of the SWRCB with the project and the
inadequacy of the hearing record at that time to support a decision approving the project. DW
subsequently agreed to fund additional environmental documentation and to provide additional evidence
at a further hearing. The lead agencies directed preparation of a Revised Draft Environmental Impact
Report/Environmental Impact Statement (REIR/EIS) for the project, which was released in draft for



comments on May 31, 2000. Comments on the REIR/EIS were due on July 31, 2000. The SWRCB has
considered all of the evidence and arguments in the hearing record. The SWRCB conducted the second
part of the hearing on October 10, 11, and 12, 2000, pursuant to a notice dated June 16, 2000.

The DW Project is unique as a proposal to construct reservoirs on islands in an estuary. In the course of
developing the project and preparing environmental documentation, DW has resolved many of the
problems associated with storing water in the Bay-Delta Estuary. Particularly with respect to protection
of fish and wildlife, DW has accomplished much. It has developed ways to screen fish at large diversion
intakes; it has developed protections and even enhancements for Delta fisheries; it has designed
innovative large-scale wildlife and wetlands mitigation measures on two islands devoted to habitat
preservation. In addition, DW has negotiated a Programmatic Agreement to protect historical resources
and has negotiated agreements to mitigate the potential impacts of the DW Project on the quality of
water diverted from the Delta for municipal uses. Where appropriate, mitigation measures based on the
agreements will be included in the permits for the DW Project. DW has not reached agreements
regarding several protests. This decision establishes terms and conditions to protect the public interests

represented by the unresolved protests, where appropriate.

The SWRCB finds as follows:

2.0 BACKGROUND

DW filed Applications 29061, 29062, 29063, and 29066 on July 9, 1987, to appropriate water to storage
on four islands in the Delta. The four islands, respectively, are Bouldin Island, Webb Tract, Holland
Tract, and Bacon Island. Under these applications, DW originally proposed to maintain seasonal
wetlands on all four islands during the autumn, fill the islands with water from the channels of the Delta
during the winter, and release the water for sale and export in the spring. The requested season of
diversion was December 15 to May 1. On July 21, 1993, DW filed Applications 30267, 30268, 30269,
and 30270 for (1) direct diversion rights on each of the four islands, (2) a year-round season of
diversion, and (3) additional storage rights. Also on July 21, 1993, DW filed petitions for change of the
applications filed on July 9, 1987. The petitions for change included changes in points of diversion and

rediversion, places of use, and purposes of use.



On November 28, 1994, DW filed petitions for change of Applications 30267, 30268, 30269,

and 30270. These petitions request additional on-island points of diversion to allow for a new
appropriation of water already diverted onto the islands under existing water rights held or claimed by
DW. If these petitions are approved with their associated applications, the water diverted earlier in the
year under the existing rights could be retained in storage on the islands under the new applications and
subsequently discharged for export or outflow. Otherwise, Permittee must release the water and divert
new water from the Delta channels. The amounts of water that could be newly appropriated under these

petitions represent a minor part of the water applied for under the pending applications.

During the water right hearing and in its closing brief, DW stated its intent to withdraw

Applications 29061, 29063, 30267, and 30269 to divert water to Bouldin Island and Holland Tract. DW
does not plan to store water on these islands. DW has designated these islands as wildlife habitat
islands, to be used to offset potential wildlife and wetland impacts of the reservoirs it wishes to construct
on Webb Tract and Bacon Island. DW plans to use water under its existing water rights to support
wildlife habitat on the habitat islands. Accordingly, Applications 29061, 29063, 30267, and 30269 are
not approved in this decision, and will be canceled. The remaining applications and petitions that are

not canceled are summarized in Table 1A.

At the conclusion of the 1997 hearing days, the hearing officer held the hearing record open to receive in
evidence DFG exhibit 5A, the transcript of a deposition regarding DFG exhibit 5A, and the

final EIR/EIS. The hearing officer also set a schedule for the parties to file closing briefs and reply
briefs. On September 16, 1997, DW deposed Department of Fish and Game (DFG) witness Deborah
McKee, regarding DFG exhibit 5A. After Ms. McKee signed her deposition transcript, DFG offered the
deposition transcript and DFG exhibit 5A in evidence. DFG exhibit 5A and the transcript were accepted

in evidence during the hearing session in October 2000.



TABLE 1A

SUMMARY OF DELTA WETLANDS WATER RIGHT APPLICATIONS
for Webb Tract and Bacon Island

New and Amended Applications to Appropriate Water *

ISLAND TRACT WEBB TRACT BAcON ISLAND
(County) (Contra Costa) (San Joaquin)
Application A29062 A30268 A29066 A30270
(A) Number
Filing Date July 9, 1987 July 21, 1993 July 9, 1987 July 21, 1993
(A) False River, (A) False River, (A) Old River, (A) Old River,
Sources (B) San Joaquin River, (B) San Joaquin River, (B) Middle River, (B) Middle River,
(C) Old River (C) Old River (C) Santa Fe Dredge Cut, (C) Santa Fe Dredge Cut,
(D) Connection Slough (D) Connection Slough
Season(s) of Dec. 15 - May 1 Jan. 1 - Dec. 31 Dec. 15 - May 1 Jan. 1 - Dec. 31
Diversion
Reservoir Size 106,900 AF 2 131,000 AF 110,570 AF 129,000 AF
Storage Amount 106,900 afa 155,000 afa 110,570 afa 147,000 afa
Maximum Rate of 5,000 cfs 2 4,733 cfs 5,000 cfs 4,809 cfs
Diversion to Storage
Average Direct N/A? 3,000 cfs N/A 3,000 cfs
Diversion Rate
Pump/Siphon 5,000 cfs 5,000 cfs 5,000 cfs 5,000 cfs
Capacity
Combined Maximum 106,900 afa 417,000 afa 110,570 afa 405,000 afa

Annual Appropriation

Points of Diversion
(POD)

1 new POD along (A),

6 existing PODs along (A),
1 new POD along (B),

11 existing PODs along (B),
1 existing POD along (C).

See sources (A-C) above &
Figure 1.

1 new POD along (A),

6 existing PODs along (A),
1 new POD along (B),

11 existing PODs along (B),
1 existing POD along (C).

See sources (A-C) above &
Figure 1.

1 new POD along (A),

10 existing PODs along (A),
1 new POD along (B),

11 existing PODs along (B),
3 existing POD along (C),

4 existing PODs along (D).

See sources (A-D) above &
Figure 1.

1 new POD along (A),

10 existing PODs along (A),
1 new POD along (B),

11 existing PODs along (B),
3 existing PODs along (C),
4 existing PODs along (D).

See sources (A-D) above &
Figure 1.

Points of Rediversion
(PORD)

3 export locations (see
footnote 3) & all PODs
specified in A30270. See
Figure 1.

3 export locations (see
footnote 3) & all PODs
specified in A30270. See
Figure 1.

3 export locations (see
footnote 3) & all PODs
specified in A30268. See
Figure 1.

3 export locations (see
footnote 3) & all PODs
specified in A30268. See
Figure 1.

Reappropriation®:
Points of Diversion

Maximum Rate of
Diversion to Storage

N/A

N/A

*Reappropriation at

discharge locations shown

on Figure 1. Reappropriates
water previously used under
licensed A2952 (July 28, 1922),
riparian claim, or storage under
pending A30268.

*4000 cfs

N/A

N/A

«Reappropriation at
discharge locations shown
on Figure 1. Reappropriates
water previously used under

licensed A2954 (July 28, 1922),
riparian claim, or storage under

pending A30270.
*4000 cfs

Discharge 1 pump station on the False 1 pump station on the False 1 pump station on the Middle 1 pump station on the Middle
Locations River, see Figure 1. River, see Figure 1. River, see Figure 1. River, see Figure 1.
Place of Use Footnote (5) Footnote (5) Footnote (5) Footnote (5)

Purpose(s) of Use

Footnote (6)

Footnote (6)

Footnote (6)

Footnote (6)

1. Information in this table is derived primarily from the notices of the applications and petitions for change. Specific information is consistent with information included in the
SWRCB'’s working copy of the application forms and engineering maps. The dates of notice are Dec. 4, 1987, Aug. 6, 1993, and Apr. 7, 1995. For additional information, see
application files and project engineering maps for: A29062 & A29066 (dated July 9, 1987) and A30268 & A30270 (dated July 21, 1993); all on file with the SWRCB
Abbreviations: AF = acre-feet afa = acre-feet per annum cfs = cubic feet per second N/A = Not Applicable

Export using the State Water Project Banks Pumping Plant, the Central Valley Project Tracy Pumping Plant, and/or the Contra Costa Canal Pumping Plant.

See the April 7, 1995, notice of petition to change. Applicant proposes to appropriate irrigation water previously diverted onto the reservoir islands pursuant to other water
rights, instead of releasing that irrigation water and diverting new water onto the reservoir islands.

Within the Central Valley Project and State Water Project service areas and the San Francisco Bay-Delta Estuary as shown on maps on file with the SWRCB.

Irrigation, domestic, municipal, industrial, fish & wildlife preservation and enhancement, and/or water quality uses.

o0 AwN

Note: Theinformation in this table indicates the facilities, volumes, and rates as originally filed and/or as amended. The information does not reflect the permitted
facilities, volumes, and rates under the approved project (two reservoir islands, two habitat islands), or as limited by environmental and other requirements.
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Overall, DW substantially narrowed the scope of its proposed project compared with the applications.
As narrowed, the DW Project falls entirely within the scope of the applications and petitions described

above.

3.0 THE PROPOSED PROJECT

DW proposes to use Webb Tract and Bacon Island as reservoirs, and to use Bouldin Island and most of
Holland Tract as wildlife habitat islands to offset potential adverse environmental impacts of operating
the reservoir islands. DW would divert water into the two reservoirs using two intake siphon stations on
each island. Each station would include 16 screened siphons, with supplemental pumps in the siphons
to complete the filling process. Stored water would be discharged at one pump station on each island.
The discharge pump station on Webb Tract would have 32 pumps. The discharge pump station on
Bacon Island would have 40 pumps. DW anticipates either rediverting the discharged water at the

State Water Project’s (SWP) Banks Pumping Plant (Banks), at the Central Valley Project’s (CVP)
Tracy Pumping Plant (Tracy), or at the Contra Costa Canal intake, or using the water to meet Delta
water quality and flow objectives. For the reservoir applications, the requested places of use are the
combined places of use of the SWP and the CVP south and west of the Delta, and the Bay-Delta
Estuary. The requested purposes of use are irrigation, domestic, municipal, industrial, fish and wildlife
preservation and enhancement, and water quality uses. The points of diversion are shown on Figure 1.
Consistent with the biological opinions issued by National Marine Fisheries Service (NMFS) and United
States Fish and Wildlife Service (USFWS) which do not allow inter-island transfers, DW has withdrawn

its request for rediversion from one island to the next.

DW would divert water onto the habitat islands using some of the existing siphons, retrofitted with fish
screens. Instead of diverting water under the applications it filed for Bouldin Island and Holland Tract,
DW plans to divert water to the habitat islands under its claim of riparian rights and under its senior
appropriative water rights. DW would manage the habitat islands under a Habitat Management Plan
(HMP) to offset potential impacts of the reservoir project. The HMP was prepared by Jones and Stokes
Associates, the EIR/EIS consultant, as part of the draft EIR/EIS, in consultation with staff of SWRCB,
DFG, the U.S. Army Corps of Engineers (USACE), DW, California Waterfowl Association,

Ducks Unlimited, and Contra Costa County Fish and Wildlife Committee. The primary purpose of use

of water diverted onto the habitat islands would be management of the wildlife and wetland habitat.



4.0 ISSUES FOR HEARING AND PROTESTS
4.1 Hearing Issues
The Notice of Public Hearing issued by the SWRCB on March 11, 1997, listed the following key

hearing issues.

“1. Is there adequate unappropriated water available for appropriation by the
applicant's proposed project described in the 1995 DEIR/EIS? If water is
available, when and under what circumstances is it available? Will the
applicant's proposed project operate to the injury of legal users of the water
involved? What permit terms and conditions should the SWRCB include in
any water right permits issued on these applications to protect prior rights and
legal users of water?

“2. Will the issuance of water right permits for this project best conserve the
public interest? If the SWRCB approves these applications, will the water set
aside for appropriation under the resulting permits be put to reasonable and
beneficial uses?

“3. Will the applicant's proposed project be consistent with water quality control
plans for any areas affected by the applicant's proposed project? What terms
and conditions should the SWRCB include in any water right permits issued
on these applications to carry out such plans?

“4. What are the likely effects of the applicant's proposed project on water
quality? What permit terms and conditions should the SWRCB include in
any water rights permits issued on these applications to protect water quality?

“5. How will the applicant's proposed project affect fish, wildlife, and other
public trust resources? What terms and conditions for the storage, discharge,
and export of water should the SWRCB include in any permit issued on these
applications to protect these resources?

“6. The habitat islands are a part of the overall project and are mitigation for the
reservoir islands. What water right permit terms and conditions should the
SWRCB adopt to ensure that the Habitat Management Plan is implemented on
a long term basis?

“7. What impacts, raised in the protests, may occur on adjacent islands, tracts,
levees, utilities, and other properties and operations as a result of the
applicant's proposed project? Should the SWRCB include terms and
conditions in any water right permits issued on these applications to protect
these properties and operations, and if so, what should be required?

7



“8. Should all of the points of diversion and rediversion requested in the water
right applications as amended by the petitions for change be approved? If not,
which points of diversion or rediversion should be approved, and what should
be the maximum capacity at each? Should any points of diversion or
rediversion be restricted? If so, where, when, and why should they be
restricted?

“9. Under what terms and conditions should the SWRCB authorize the applicant's
proposed project to redivert stored water at the pumping facilities in the
southern Delta for use south and west of the Delta? What permit terms and
conditions should the SWRCB include in any water right permits issued on
these applications, with respect to the proposed places of use?”

The Notice of Resumption of Public Hearing dated June 16, 2000, listed the following Key Hearing
Issues. The 2000 notice pointed out that evidence received in 1997 was in the record, and that the
parties should not present evidence that was repetitive of evidence received in 1997 or was available
before September 1997.

“1. At what times and in what circumstances is unappropriated water available to
the Delta Wetlands Project?

“2. How much water would the Delta Wetlands Project be likely to export or sell
for export over a period of years, taking into account varying sequences of
year types, including critical dry, dry, below average, above average, and wet
years? How much water is likely to be applied to instream flows in the
Delta?

“3. How would operation of the Delta Wetlands Project affect the salinity of
water diverted from the Delta during periods when the Project is releasing
water into the Delta?

“4. How would operation of the Delta Wetlands Project affect the organic carbon
loading in water diverted from the Delta for municipal use during periods
when the Project is releasing water into the Delta?

“5. How would the Delta Wetlands Project affect fish, wildlife, and other public
trust resources?

“6. What are the likely effects of the Delta Wetlands Project on levee stability,
seepage onto neighboring islands, and utilities in the Delta? Is it in the public
interest for the SWRCB to approve the Delta Wetlands Project if it has these
effects?”

8



4.2 Parties

In addition to DW, the following parties presented evidence in the hearing: A group including Central
Delta Water Agency, Reclamation Districts 38, 2027, 2036, 2038, and 2072, M&T, Inc., CCRC Farms,
LLC, and Palm Tract Farms (collectively referred to herein as CDWA); North Delta Water Agency;
Pacific Gas & Electric Company (PG&E); California Urban Water Agencies (CUWA); Contra Costa
Water District (CCWD); East Bay Municipal Utilities District (EBMUD); City of Stockton; United
States Bureau of Reclamation (USBR); Department of Water Resources (DWR); State Water
Contractors (SWC); DFG; California Sportfishing Protection Alliance and the Committee to Save the
Mokelumne; Peter M. Margiotta; Amador County; and California Department of Transportation
(CALTRANS). The following parties presented nonevidentiary policy statements: California Farm
Bureau Federation, Natural Heritage Institute, Diablo Water District, Kyser Shimasaki, Kevin Wolf,
Bay Institute of San Francisco, California Waterfowl Association, San Joaquin River Group Authority,
Ducks Unlimited, Natural Heritage Institute, and Westlands Water District. In 1997, one group that had
filed a notice of intent to appear (Reclamation District No. 2059, Robert C. and Jean M. Benson,

Brent L. and E.E. Gilbert, and Delta Water Users Association) did not present evidence as a group.

Brent Gilbert appeared individually and testified late.

The primary issues raised by the parties in 1997 were the amount and effect of dissolved organic carbon
compounds produced in the DW reservoirs, levee stability and seepage in the Delta, and impacts on fish
in the Delta. The parties presenting evidence in 1997 generally fell into several groups: (1) the existing
entities in the Delta, including CDWA, primarily addressing levee stability and seepage issues and
salinity issues; (2) PG&E, addressing impacts to its facilities on Bacon Island; (3) the municipal water
users, including CUWA, CCWD, EBMUD, Diablo Water District, and the City of Stockton, addressing
water quality, levee stability, and public interest issues; (4) the exporters of water from the southern
Delta, including DWR, USBR, and the SWC, addressing water quality and wheeling issues and water
right priorities; (5) the fish and wildlife protection interests, including DFG, Bay Institute of

San Francisco, the California Sportfishing Protection Alliance, the Committee to Save the Mokelumne,
and Peter Margiotta; (6) Amador County, regarding area-of-origin protections; and (7) CALTRANS,
regarding state highway rights of way. In 2000, the only parties presenting additional evidence who had

not entered into settlement agreements with DW were PG&E and CDWA. Other protestants maintained



their protests, but did not present additional evidence. CDWA added evidence regarding fishery

protection.

4.3 Settlement Agreements

Several parties entered into settlement agreements with DW, partially or fully resolving their protests
against the project. The following agreements were made before or during the 1997 hearing dates. The
1997 agreements with the parties cover water right priorities between DW and the protestants, salinity
effects in the northern Delta, and impacts on the CVP and SWP operations in the Delta. The agreements
between DW and DWR, and between DW and USBR are partial agreements.

* Amador County and DW agreed to support the inclusion of the following term in any and all
permits or licenses issued by the SWRCB for the Delta Wetlands Project, including but not

limited to permits or licenses issued pursuant to the applications considered in this decision:

“This permit (or license) shall be junior in priority to any permit or license
issued on any application regardless of application date that authorizes the
provision of water for beneficial uses within Amador County.”

» The City of Stockton and DW agreed to support the inclusion of the following term in any and
all permits or licenses issued by the SWRCB for the Delta Wetlands Project, including any

permits or licenses issued pursuant to the applications considered in this decision:

“This permit (or license) shall be junior in priority to any application filed
by the City of Stockton to obtain the water reasonably required to
adequately supply the beneficial needs of the Stockton Urban Area or any
of the inhabitants or property owners therein.”

» The North Delta Water Agency and DW agreed to request that the SWRCB include the
following water quality assurance language in any permit or license issued by the SWRCB

pursuant to the applications considered in this decision:
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“Delta Wetlands agrees that it will not operate the Delta Wetlands Project
reservoir islands if the water quality criteria for salinity in effect pursuant
to the ‘Contract Between State of California Department of Water
Resources and North Delta Water Agency for the Assurance of a
Dependable Water Supply of Suitable Quality’ dated January 28, 1981, as
amended, are not being met until Delta Wetlands can demonstrate, to the
reasonable satisfaction of North Delta Water Agency, that Project
reservoir operations are not adversely affecting salinity levels at any of the
monitoring locations established by that Contract.”

 DWR and DW agreed to the following three terms and conditions and requested that the
SWRCB include them in any water right permits it issues for the DW Project:

“1. No diversion is authorized that would adversely affect the operation of the
federal Central Valley Project or the State Water Project under permits
and licenses for these Projects as they exist at the time of this Order and as
they may be amended from time to time. An adverse effect shall be
deemed to result from Permittee’s diversion when:

a. The USBR and the DWR have declared the Delta to be in balanced
water conditions under the Coordinated Operation Agreement
(COA);! or

“b. At any other time the diversion would directly or indirectly require
the CVP or the SWP to release water from storage or reduce their
diversion or rediversion of water from the Delta in order to provide
or assure flow or water quality in the delta to meet any applicable
federal or state law or mandate.

“2. When USBR and DWR have declared the Delta to be in excess water
conditions under the COA, no diversion is authorized by Permittee greater
than the amount of excess water available as reasonably calculated by
USBR and DWR.

“3. Permittee shall curtail or cease discharges from Delta Wetlands’ reservoirs
which would directly or indirectly require operations of the SWP or CVP
to be modified to meet any applicable federal or state law or mandate.”

! Referring to “Agreement Between the United States of America and the Department of Water Resources of the
State of California for Coordinated Operation of the Central Valley Project and the State Water Project, November 24,
1986,” and as it may be amended.
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* The USBR and DW reached a similar agreement, but since the above terms protect both the
DWR and the USBR, the USBR notified the SWRCB by letter dated October 31, 1997, that it

will accept the above terms instead of the terms set forth in its agreement with DW.

Shortly prior to the hearing dates on October 10, 11, and 12, 2000, DW executed agreements with
EBMUD, CCWD, and CUWA.. These agreements include the following terms and conditions:

 CCWD and DW agreed to the following terms, numbered 2-6 in their agreement, and requested

that the SWRCB include them in any water right permits issued for the DW Project:

1. “DWP? will implement and continue to operate the Project according to
the WQMP,? attached hereto as Exhibit B and incorporated herein by this
reference, which addresses the potential impacts of both diversions to and
discharges from the DWP islands.

2. “DWP agrees that, in order to protect CCWD’s water quality, DWP will
operate the Project subject to the following restrictions:

a. “Project diversions shall not exceed 1000 cubic feet per second
(cfs) when the 14-day running average of X2 is greater than 80 km,
nor exceed 500 cfs if the 14-day running average of X2 exceeds
81 km. The location of X2 shall be defined as the average daily
location of a surface water electrical conductivity (EC) of
2.64 mmhos/cm, determined by interpolating the average daily
surface EC measurements at existing Bay-Delta monitoring
stations. Should this traditional methodology be replaced,
superseded, or become otherwise unavailable, the Project shall
follow whatever equivalent practice is developed, subject to
mutual agreement.

b. “The Project diversions from the Delta to storage shall not exceed
twenty-five percent (25%) of Net Delta Outflow, which Index shall
be calculated as defined in the SWRCB May 1995 WQCP as it
may be amended or revised from time to time, provided that the

2 DWP means Delta Wetlands Project
® The WQMP is the Delta Wetlands Water Quality Management Plan.
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Net Delta Outflow shall include in its calculation the diversions of
the Project, nor shall Project diversions from the delta to storage
exceed fifteen percent (15%) of Net Delta Outflow in the months
of January, February and March, nor shall any diversions to
storage be made in April and May, nor shall Project diversions
shift the location of X2 by more than 2.5 kilometers (km) during
the months of October, November, December, January, February
and March. The resultant shift in X2 shall be determined by a
comparison of the modeled estimates of the X2 location, with and
without the Project, using a mathematical model, e.g., Kimmerer
and Monismith equation.

C. “The Project shall not cause at any time an increase in chloride
concentration at any of CCWD’s intakes of more than 10
milligrams/liter (mg/L).

d. “The Project shall not undertake its initial diversions to storage for
the current water year (commencing October 1) until X2 has been
west of Chipps Island for a period of ten (10) consecutive days.

“DWP agrees that the Project shall not divert to storage if the Delta is in
excess conditions and such diversions cause the location of the 14-day
running average of X2 to shift upstream (east) such that X2 is:

a. “East of Chipps Island (75 river kilometers upstream of the
Golden Gate Bridge) during the months of February through May,
or

b. “East of Collinsville (81 kilometers upstream of the Golden Gate

Bridge) during the months of January, June, July, and August, or

C. “During December, east of Collinsville and Delta smelt are present
at Contra Costa Water District’s point of diversion under Water
Right Permits 20749 and 20750.

“DWP and CCWD agree that any diversion by the Project to storage that
causes the Delta to change from excess to balanced conditions shall be
junior in priority to Permits 20749 and 20750 of the Contra Costa Water
District. Excess conditions and balanced conditions shall be determined
by the State Department of Water Resources and the USBR.

“Because of the close geographic and hydraulic proximity of the reservoir
islands to CCWD’s intakes in the Delta and CCWD’s special concerns
regarding salinity, 30 days prior to submitting the annual operating plan as

13



set forth in the WQMP, DWP will provide CCWD a preliminary review
draft of the WQMP annual operating plan for review and comment and
Delta Wetlands will fully consider in good faith CCWD’s comments
before submitting it for approval as provided by the WQMP. CCWD will
provide its comments within fifteen (15) days and Delta Wetlands shall
submit CCWD’s comments with its final annual operating plan. Monthly
updates to the annual operating plan will be submitted to CCWD in draft
form fourteen (14) days in advance of submission to the Project Water
Quality Management and Action Board and CCWD will provide
comments within seven (7) days.”

» CUWA and DW agreed to the following terms and requested that they be included in any permits
issued for the DW Project.

1. “DWP will implement and continue to operate according to the Delta
Wetlands Water Quality Management Plan (“WQMP”) attached hereto as
Exhibit A and incorporated herein by this reference, which addresses the
potential impacts of the Project on CUWA members’ drinking water
quality.

2. “DWP and CUWA agree that Project operations will be coordinated with
the operations of the CVP, SWP, and CALFED (and its successors). The
intent of the coordination is:

a. “Maintenance of water quality through the WQMP;

b. “Achieving the CALFED goal of a net improvement in water
quality through Project operations and coordinated implementation
of CALFED Bay-Delta Program water quality components and
actions;

C. “Meeting water supply, water quality and environmental water
requirements;

d. “Protection of the fisheries resources in accordance with the SWP
and CVP OCAP,* and DWP aquatic species biological opinions, as
they may be amended in the future;

e. “Habitat development; and
f. “Facilitating the use of the Project for a wide variety of project
purposes.”

* OCAP means “Operations Criteria and Plan.”
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EBMUD and DW agreed to numerous detailed terms and conditions contained in
Attachments A, B, and C of their agreement. The terms and conditions address fishery
protection on the Mokelumne River, levee design and stability, and seepage control. The
agreement supports inclusion of the terms and conditions in the water right permits for the
DW Project.

The above terms and conditions were not opposed. Some of the above terms and conditions require
editing to put them into a uniform format, to ensure that they are enforceable, to narrow their scope in
the context of a water right decision, or to avoid placing the SWRCB in a conflicted position of directing
operation of the project while retaining enforcement authority with respect to the project. The settlement
agreements between DW and EBMUD, CCWD, and CUWA all provide that, whether or not the
SWRCB includes the requested terms and conditions in water right permits issued for the Delta
Wetlands Project, the parties to the agreements will be subject to and comply with the terms and
conditions they specify. Additionally, DFG and DW have resolved the issues raised during the 1997

hearing dates regarding the DFG Biological Opinion through litigation and negotiations.”

4.4  Other Proposed Conditions

In 1997, the SWC asked that the SWRCB delay issuing permits for the DW Project and give them an
opportunity to make a further showing as to the beneficial use of the water. Alternatively, SWC
requested that certain conditions be included in the permits. First, SWC requested inclusion of the terms
of DW’s stipulation with DWR. Second, SWC requested a condition prohibiting DW from commencing
construction until it produces a contract or contracts to market substantially all of the water developed by
the project and a supplemental EIR has been prepared analyzing the project in light of the contracts.
Third, SWC asked that DW not be allowed to use direct diversion rights to offset evaporation losses in
the reservoirs. The October 10-12, 2000, hearing dates provided SWC as well as other parties an

opportunity to present new evidence. SWC did not present evidence in 2000.

®> DW requested, on September 2, 1998, that the SWRCB reopen the hearing record for the limited purpose of
accepting into evidence the revised Biological Opinion for the DW Project issued by DFG on August 6, 1998. Four
parties objected to accepting the revised Biological Opinion in evidence without further hearing. The SWRCB
accepted the revised Biological Opinion in evidence during the October 10-12, 2000 hearing.
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CDWA requested that the SWRCB include terms and conditions in any permits issued for the DW
Project that are substantially similar to the provisions in a draft agreement between CDWA and DW.
(CDWA 9.) CDWA and DW ceased negotiating after the February 12, 1996 draft. The draft agreement
contains provisions that would establish a seepage and levee stability mitigation program, give CDWA a
limited right of entry to the DW reservoir and habitat islands, establish a dispute resolution process,
provide financial security to CDWA for performance of the agreement and for payment of damages, and
establish a reclamation plan for each reservoir and habitat island to restore it to farmable condition or to

shallow marsh habitat.

* Inits 2000 closing brief, DW proposed several terms and conditions in addition to

terms set forth in its settlement agreements. These are:

“1. Permittee will comply with all legally binding requirements imposed under
Section 401 of the Clean Water Act (42 U.S.C. § 1341.).

“2. Permittee shall comply with mitigation measures C-1 through C-3, C-8
and C-9 of the 1995 DEIR/S.

“3. The Chief, Division of Water Rights, may grant a variance from any of
these mitigation measures after making a finding that the variance will
have no significant adverse effect on the environment. Any request for a
variance shall include the reasons for the variance, environmental
information necessary to demonstrate that it will not adversely affect the
environment, and proof that the Permittee has notified all interested parties
of the request.

“4. Permittee shall comply with all terms and conditions set forth in the
January 27, 1997 Final Operations Criteria and Fish Monitoring Program
as approved by the U.S. Fish and Wildlife Service, National Marine
Fisheries Service and California Department of Fish and Game. Permittee
may seek a variance from the final Operations Criteria upon a showing
that the variance will have no significant adverse effect on the
environment. Any request for a variance shall include the reasons for the
variance, environmental information necessary to demonstrate that it will
not adversely affect the environment, and proof of notification to and
approval from the U.S. Fish and Wildlife Service, National Marine
Fisheries Service and California Department of Fish and Game.

“5. Permittee shall comply with all legally binding requirements of the
U.S. Fish and Wildlife Service, National Marine Fisheries Service and
California Department of Fish and Game biological opinions on the
Delta Wetlands Project required to avoid jeopardy to any listed species
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under the federal Endangered Species Act (16 U.S.C. 88 1531-1544) with
respect to the Delta Wetlands Project. Permittee shall comply with all
legally binding requirements of the California Department of Fish and
Game 2081 Agreement for the Delta Wetlands Project to avoid jeopardy to
any listed species under the California Endangered Species Act (California
Fish and Game Code 8§ 2050-2098) with respect to the Delta Wetlands
Project. The Final Operations Criteria, biological opinions and/or 2081
Agreement include the following performance criteria:

ua'

Permittee shall implement fish habitat management actions to limit
in-water construction activities that affect aquatic habitat from June
through November, as set forth in the Final Operations Criteria and
USFWS biological opinion.

. Permittee shall implement fish habitat management actions to replace

aquatic habitat permanently destroyed by construction activities at a
3:1 ratio, as set forth in the Final Operations Criteria and DFG 2081
Agreement.

. Permittee shall establish an aquatic habitat restoration fund with

contributions of $100 per year for additional boat berths, as set forth in
the Final Operations Criteria and DFG 2081 Agreement.

. Permittee shall minimize and avoid adverse effects of discharge

through changes in water temperature as follows: (1) when the
temperature differential between the discharge and receiving water is
greater than 20° F, there should be no discharge; (2) when channel
water temperature is 55° F or higher but is less than 66° F, it shall not
increase channel temperature by more than 4° F; (3) when channel
water temperature is 60° F or higher but is less than 77° F, it shall not
increase channel temperature by more than 2° F; (4) when channel
water temperature is 77° F or higher, it shall not increase channel
temperature by more than 1° F; and (5) Permittee shall develop and
implement water temperature monitoring, as set forth in the Final
Operations Criteria.

. Permittee shall not enter into any contractual agreements that would

provide for the export of more than 250,000 acre-feet of Permittee
water on a calendar-year basis so as to conform to the water transfer
criteria set forth in the 1995 CVP/SWP Delta smelt biological opinions
and as set forth in the Final Operations Criteria.

. No diversions to storage by Permittee shall violate the X2 diversion

criteria for September through March, including initial filling and
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ramping requirements, maximum X2 locations, and maximum
allowable X2 shifts, as set forth in the Final Operations Criteria.

. Permittee’s diversions to storage shall not exceed the prescribed

surplus availability of 75% to 90%, as set forth in the Final Operations
Criteria. (Final Operations Criteria, Table 1: Surplus Availability.)

. Permittee shall dedicate a percentage of water discharged for export

from December through June, less habitat island credits, as set forth in
the Final Operations Criteria.

. Permittee shall not divert to storage from April 1 to May 31, and if the

Delta smelt FMWT index is less than 239, Permittee shall not divert to
storage from February 15 to June 30 (except for top-off), as set forth in
the Final Operations Criteria.

. Nothing in the Diversion Measures set forth in the Final Operations

Criteria shall limit Permittee from diverting water onto Bacon Island
and Webb Tract from June through October in order to offset actual
reservoir losses of water stored on those islands, hereafter referred to
as “topping-off” reservoirs. Daily topping-off diversions shall be
subject to the conditions set forth in the Final Operations Criteria.
(Final Operations Criteria, Table 4: Maximum Topping-Off Diversion
Rates.)

. Permittee shall not divert to storage more than 25% of Delta outflow,

reduced to 15% from January through March, as set forth in the Final
Operations Criteria. (Final Operations Criteria, Table 2: Outflow
Diversion Limit.)

. Permittee shall not divert to storage more than the allowable

percentage of San Joaquin River inflow from December through
March, as set forth in the Final Operations Criteria. (Final Operations
Criteria, Table 3: SJR Diversion Limit.)

. Permittee shall reduce diversions and discharges from storage when

monitoring detects the presence of Delta smelt, as set forth in the
Final Operations Criteria.

. Permittee shall minimize transport of salmon when the Delta

cross-channel (“DCC”) is closed for fishery protection by restricting
diversions to storage when DCC is closed for fishery protection to
3,000 cfs if Delta inflow is less than 30,000 cfs, and to 4,000 cfs if
Delta inflow is between 30,000 cfs and 50,000 cfs, as set forth in the
Final Operations Criteria.
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“0. Permittee shall not discharge for export from Bacon Island in excess of
50% of the San Joaquin River inflow from April through June.
Permittee shall not discharge for export from Webb Tract from
January through June. Discharges from both islands shall be further
restricted by a percentage of available unused export capacity from
February to July, as set forth in the Final Operations Criteria.

“p. Permittee shall meet design criteria for fish screens of 0.2 fps®
approach velocity, as set forth in the Final Operations Criteria.
Further, USFWS, USACE, SWRCB, NMFS and DFG shall approve
the fish screen design criteria, as set forth in the Final Operations
Criteria.

g. Permittee shall conserve in perpetuity 200 acres of shallow water
rearing and spawning habitat, as set forth in the Final Operations
Criteria.

“r. Permittee shall establish a mitigation fund to compensate for incidental
entrainment of eggs, larvae, and juvenile fish species, as set forth in
the Final Operations Criteria and DFG 2081 Agreement.

s. Permittee shall prepare and implement a fish monitoring plan, as set
forth in the USFWS and NMFS biological opinions and DFG 2081
Agreement.

“t. Permittee shall not discharge when reservoir dissolved oxygen is less
than 6.0 mg/L without prior authorization. Permittee shall not cause
channel dissolved oxygen to fall below 5.0 mg/L, as set forth in the
Final Operations Criteria.

“6. Permittee shall comply with the fisheries terms and conditions for the
additional protection of Mokelumne salmonids, as set forth in the
EBMUD Protest Dismissal Agreement Attachment A. (EBMUD
Agreement Attachment A, A-1 through A-3.)

“7. Permittee shall comply with Mitigation Measures H-1 through H-3 and
G-1 through G-3 of the 1995 DEIR/S.

“8. Permittee may seek a variance from these mitigation measures upon a
showing that the variance will have no significant adverse effect on the
environment. Any request for variance shall include the reasons for the

® The term fps means “feet per second.”
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variance, environmental information necessary to demonstrate that it will
not adversely affect the environment, and proof that the permittee has
notified all interested parties of the request.

“9. Permittee shall comply with all legally binding requirements of the
Programmatic Agreement as issued under Section 106 of the National
Historic Preservation Act among the U.S. Bureau of Reclamation,
Permittee, the California State Historic Preservation Office and the
Advisory Council on Historic Preservation regarding implementation of
the Delta Wetlands Project, and shall comply with it as amended in the
future. Permittee also shall comply with all historic property treatment
plans prepared under the Programmatic Agreement.

“10. Permittee shall ensure the implementation of the habitat islands, as set
forth in the HMP.

“11. Permittee shall ensure erosion protection by complying with Mitigation
Measure B-1 of the 1995 DEIR/S

“12. Permittee shall adopt a final levee design that achieves a factor of safety
of 1.3 or reduces the risk of catastrophic levee failure. (2000 REIR/S at
6-21.)

“13. Permittee shall submit its final levee design to the Department of Water
Resources, Division of Safety of Dams for review and approval if
Permittee is intending to store water above +4 feet MSL, as established
by the USGS 1929 datum. (Water Code § 6004(c).)

“14. Permittee shall implement seepage control measures as set forth in the
Project description, which shall address the concerns of Impact D-2,
including:

“a. No borrow area shall be located closer than 800 feet from the toe of
the levee on the reservoir islands when the adjacent islands could be
impacted.

“b. Installation of interceptor wells, relief wells or implementation of
some other engineering design to maintain the hydraulic heads
beneath the levees of the adjacent islands within existing conditions.

“15. Permittee shall comply with the mitigation measure listed in Table 7-1 of
the 2000 Revised Draft Environmental Impact Report/Statement which is
to ensure that line 57-A is securely anchored before Bacon Island is
flooded.
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“16. Permittee shall comply with the mitigation measure listed in Table 7-1 of
the 2000 Revised Draft Environmental Impact Report/Statement which is
to:

a. Monitor locations where gas pipelines cross Bacon Island levees
during and after levee construction; and

“b. Implement corrective measures to reduce the risk of pipeline failure
during levee construction.

“17.Permittee shall comply with the mitigation measure listed in Table 7-1 of
the 2000 Revised Draft Environmental Impact Report/Statement which is
to provide adequate facilities on Bacon Island for annual pipeline
inspections and to relocate the cathodic protection test stations before
Bacon Island flooding.

“18. Permittee may seek a variance from these mitigation measures upon a
showing that the variance will have no significant adverse effect on the
environment. Any request for variance shall include the reasons for the
variance, environmental information necessary to demonstrate that it will
not adversely affect the environment, and proof that the Permittee has
notified all interested parties of the request.

“19. The water appropriated under this permit shall be limited to the quantity
which can be beneficially used and shall not exceed [see attached Table
14 of Exhibit DW-8 for specific limitations on maximum rates of direct
diversion and diversion to storage, combined maximum appropriation,
season of diversion, place of use, and purpose of use for each application,
including relevant change petitions which have been filed].

“20.The issuance of this permit shall not limit or be construed to limit, in any
way, Delta Wetlands’ existing water rights on any of its four islands.

“21.Permittee shall in